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DECISION
Statement of the Case

JOHN J. MCCARRICK, Administrative Law Judge. This case was tried in Sacramento,
California, on August 18-20 and September 9, 2008, based upon the General Counsel's second
amended consolidated Complaint, as amended,’ that alleged The Fremont-Rideout Health
Group d/b/a Fremont Medical Center and Rideout Memorial Hospital and The Fremont-Rideout
Health Group d/b/a Fremont-Rideout Home Health (Respondent) violated Section 8(a)(1), (3)
and (5) of the Act by: enforcing a rule prohibiting non-work related solicitations or distributions
during working hours in working areas selectively and disparately; by interrogating employees,
by threatening employees, by reissuing, enforcing and maintaining a rule prohibiting non

1 At the hearing on August 19, 2008, Counsel for the General Counsel moved to amend
paragraph 10 of the Complaint to add an allegation alleging that Respondent engaged in
surveillance of employees’ union activities in October 2007. | initially denied the motion on the
ground that it came too late in the proceedings to allow Respondent to prepare for a defense
without granting a continuance. After the hearing was continued on August 20, 2008 to take
further evidence, Counsel for the General Counsel on August 25, 2008, renewed his motion to
amend second amended Complaint. At the resumed hearing on September 9, 2008, | granted
the motion since Respondent now had time to prepare a defense.
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employees from conducting meetings on Respondent’s premises, by engaging in surveillance of
employees’ union activities; by issuing written discipline to employees Heather Avalos and Tami
Clark; by refusing to allow employee Hau Dao to work her scheduled shifts; by changing its
attendance and sick leave policies; by removing staff scheduling from bargaining unit
employees; by installing surveillance cameras without bargaining with the California Nurses
Association (CNA or union); by bypassing CNA and dealing directly with bargaining unit
employees and, by refusing to furnish information requested by CNA necessary and relevant to
CNA'’s function as exclusive collective-bargaining representative of bargaining unit employees.
Respondent timely denied any wrongdoing. On the entire record, including my observation of
the demeanor of the witnesses, and after considering the briefs filed by the Parties, | make the
following.

Findings of Fact
I. Jurisdiction

Respondent, a California non-profit corporation, with offices and places of business in
Marysville and Yuba City, California (Respondent's facilities), has been engaged in the
operation of a hospital and medical clinics providing inpatient and outpatient medical care.
During the past 12 months, Respondent in conducting its business operations derived gross
revenues in excess of $250,000 and purchased and received goods valued in excess of $5000
which originated outside the State of California. Respondent admits and | find that it is an
employer engaged in commerce within the meaning of Section 2(2), (6), and (7) of the Act and
that the Union is a labor organization within the meaning of Section 2(5) of the Act.

[l. The Alleged Unfair Labor Practices
A. Introduction

Respondent operates hospitals providing acute and outpatient care services. Fremont
Medical Center (Fremont) is located in Yuba City, California and Rideout Memorial Hospital
(Rideout) is located in Marysville, California. Gerrilyn Hazlett (Hazlett) is the Director of Nursing
at Fremont, Susan Chambers (Chambers) is Respondent’s Director of Women and Children’s
Services, Gerry Allred (Allred) is Respondent’s Director of Peri-Operative Services which
includes the Post Anesthesia Care Unit (PACU), Angela Martin (Martin) is Director of Fremont-
Rideout Home Health, Joy Morgan (Morgan) is Director of Nursing at Respondent’s Cancer
Center, Liesel Buchner (Buchner) is Respondent’s Director of Critical Care Services, Patricia
Curneil (Curneil) is a Unit Supervisor on 3 Main at Rideout, Angelina DeArte (DeArte) is a Unit
Supervisor on the Med-Surgical floor at Fremont, Rebecca Rigsby (Rigsby) is a Night Shift
Supervisor in ICU, Kevin Kern (Kern) is Respondent’s Director of Safety and Security and
Stephen Booth (Booth) is Respondent’s Labor Relations Manager.

Since on or about September 20, 2006, CNA has been the certified collective-bargaining
representative of Respondent's full-time, regular part-time and per diem registered nurses who
provide direct patient care at Respondent's Fremont Medical Center and Rideout Memorial
Hospital facilities in Yuba City and Marysville, California. Glen Sharp (Sharp) is CNA’s Labor
Representative and Dan Lawson (Lawson) is CNA’s Organizer. The parties have been
engaged in collective bargaining for an initial contract since December 2006.
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B. The 8(a)(1) and (3) Allegations
1. The April 2007 Disparate Enforcement of the No-Solicitation/No-Distribution Rule.
a. The Facts

Compilaint paragraph 7(a) alleges that in April 2007 Respondent selectively and
disparately enforced a rule prohibiting non-work related solicitation and distribution in working
areas during working hours by telling employees they were required to go to non-work areas
during non-work times to discuss the union.

Since 1985 Respondent has maintained the following rules pertaining to employee
solicitation and distribution:?

POLICY
Employees of FRGH:

Employees of the FGRH may not solicit during working time for any purpose.
“Working Time” is defined in paragraph 3.

Employees of the FRGH may not solicit at any time, for any purpose, in
immediate patient care areas, such as patient’'s rooms, and places where
patients receive treatment, such as therapy areas, or in any other area that would
cause disruption of health care operations or disturbance of patients, such as
corridors in patient treatment areas and rooms used by patients for consultations
with physicians or meetings with families or friends.

Employees may not distribute literature during working time for any purpose.

Employees may not distribute literature at any time, for any purpose in working
areas. Working areas are all areas in the hospital, except employee lounges and
parking areas.

Working Time:

Working time includes the working time of both the employee during the soliciting
or distributing and the employee whom the soliciting or distributing if directed.
Working time does not include break periods, meal periods or any other specified
periods during the workday when employees are properly not engaged in
performing their work tasks.

Katherine Zubal (Zubal) is an RN on the Three South med-surgical floor at Fremont
Medical Center. Zubal’s supervisor in 2007 was Karen Bezuidenhout (Bezuidenhout). There is
a break room on the med-surgical floor that RNs use when giving report at shift change. Family
and friends regularly meet with RNs in the break room. In April 2007 in a hallway in the med-
surgical floor, Zubal had a conversation with Bezuidenhout. Bezuidenhout said that she had
heard from supervisor Angelina DeArte that co-workers said Zubal was talking to them about
the union. Bezuidenhout told Zubal that she preferred Zubal to talk about the union in the break
room on her break. Zubal told Bezuidenhout that conversations about the union had been going

2 General Counsel’s exhibit 11, page 3.
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on between employees for over a year. Susan Chambers (Chambers) Respondent’s Director of
Women and Children’s Services admitted that RNs regularly discussed non-worksubjects during
working hours, RNs testified that employees solicited other employees to purchase such items
as Christmas cookies, and Rebecca Rigsby (Rigsby) Respondent’s Night Shift Supervisor in
ICU admitted that RNs brought information® into the hospitals concerning fundraisers for their
children’s schools or other organizations* that the children were involved with and, as noted
below, Respondent did not enforce its no solicitation/no distribution policy consistently up to
June 20, 2007.

b. The Analysis

Counsel for the General Counsel does not contend that Respondent’s no solicitation/no
distribution rules are invalid on their face. Rather Counsel for the General Counsel argues that
the rule was both disparately enforced in Zubal’s case and improperly applied to communication
that does not constitute solicitation. Respondent takes the position that Respondent did not
disparately enforce its rule with respect to like solicitations.

Section 8(a)(1) of the Act provides that it shall be an unfair labor practice for an
employer, “(1) to interfere with, restrain, or coerce employees in the exercise of the rights
guaranteed in section 7;”

For over 60 years the Supreme Court® and the Board® have recognized employee rights
to solicit on behalf of a labor organization during non-worktime on an employer’s premises. The
Board has drawn a distinction between oral solicitation and distribution and has permitted
limitation on distribution of literature during working time and in working places.” However, for
over 45 years it has been held that discriminatory implementation or enforcement of a facially
valid no distribution/no solicitation rule is unlawful.® The Board has traditionally found many
types of employer permitted non job related solicitations and distribution in the face of a denial
of Section7 protected solicitation or distribution to constitute discriminatory enforcement of it's
no solicitation/no distribution rule and thus evidence of an employer’s interference with section 7
rights.® However, in 2007 in Guard Publishing Co., 351 NLRB No. 70 (2007) a sharply divided
Board overturned longstanding precedent and established a new test to determine if an
employer has discriminatorily enforced its no solicitation/no distribution rule. The Board adopted
the test utilized by the United States Court of Appeals for the Seventh Circuit."® Thus, in the
past where there was evidence that an employer, under its no solicitation rules, permitted
solicitations, use of its bulletin boards, email or copy machines for non-workrelated purposes of

3 Rigsby claimed that this practice was halted at an unspecified time in 2006, however, as
noted below, Respondent admitted that it did not enforce its no solicitation/no distribution policy
as late as June 20, 2007.

4While Rigsby was not specific about the types of organizations their children participated in
that RNs solicited on behalf of in addition to schools, it could be assumed that they would be
organizations like the Boy Scouts, Girl Scouts, and team sports leagues.

5 Republic Aviation Corp. v. NLRB, 324 U.S. 793 (1945).

6 Peyton Packing Co., 49 NLRB 828 (1943).

7 Stoddard-Quirk Mfg . Co., 138 NLRB 615 (1962).

8 Walton Mfg. Co., 126 NLRB 697 (1960).

9 Sprint/United Mgmt. Co., 326 NLRB 397 (1998); E.I Du Pont de Nemours & Co., 311
NLRB 893 (1993); Allied Stores Corp., 308 NLRB 184 (1992); Champion Intl Corp., 303 NLRB
102 (1991).

10 Fleming Co., 336 NLRB 192 (2001), enfd. denied 349 F. 3d 968 (7™ cir. 2003).,
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any sort but denied solicitation, distribution or the use of those means of communication for
Section 7 purposes, the employer was found to have engaged in discriminatory enforcement of
its rules, evidence that it had engaged in restraint and coercion of employees section 7 rights
under Section 8(a)(1) of the Act. Rather than applying the traditional test to determine whether
there is evidence of restraint or coercion, under the new Board rule an employer is permitted to
allow a wide range of non-workrelated employee solicitation or use of employee equipment for
solicitation but deny employee use for Section 7 solicitation so as long as it does not
discriminate as to like or similar solicitations or distribution of materials. In Guard Publishing,
Id., at slip op. page 12, the majority explained:

For example, an employer clearly would violate the Act if it permitted employees
to use e-mail to solicit for one union but not another, or if it permitted solicitation
by antiunion employees but not by prounion employees. (footnote omitted) That
is, an employer may draw a line between charitable solicitations and non-
charitable solicitations, between solicitations of a personal nature (e.g., a car for
sale) and solicitations for the commercial sale of a product (e.g., Avon products),
between invitations for an organization and invitations of a personal nature,
between solicitations and mere talk, and between business-related use and non-
business related use.

While Counsel for the General Counsel argues that the Guard rule regarding
discriminatory application of no solicitation/no distribution rules applies only to email
communications, | find no such limitation in the Board'’s decision. Further Counsel for the
General Counsel’s contention that Zubal ‘s conduct was not proscribed solicitation but
discussion about the union and that Respondent therefore committed an independent violation
of section 8(a)(1) of the Act is not pled in the complaint nor was this allegation litigated at the
hearing. Rather, the allegation in paragraph 7(a) is that in April 2007 Respondent selectively
and disparately enforced a rule prohibiting non-work related solicitation and distribution in
working areas during working hours by telling employees they were required to go to non-work
areas during non-work times to discuss the union. | will not consider this de facto amendment.
Hi-Tech Cable Corp., 318 NLRB 280 (1995).

Under the traditional Board test, evidence that an employer permitted non-work related
solicitation or distribution but not union solicitation and distribution would establish
discriminatory enforcement of its no solicitation policy, evidence that the enforcement of the
policy was to interfere, restrain and coerce her in the exercise of her section 7 rights. Here
there is evidence that non-workrelated solicitations and distributions had been permitted by
Respondent as recently as June 2007. However, under the Guard test | must now parse out if
Respondent permitted like solicitations and distributions such as Zubal's discussions with fellow
employees about the union. While Respondent has permitted employee solicitations and
distributions to raise funds for various organizations, including schools and other organizations
RN’s children participated in, the Board’s test now allows Respondent to, “ . . . draw a line
between charitable solicitations and non-charitable solicitations, between solicitations of a
personal nature (e.g., a car for sale) and solicitations for the commercial sale of a product (e.g.,
Avon products), between invitations for an organization and invitations of a personal nature,
between solicitations and mere talk, and between business-related use and non-business
related use.” Guard Publishing, Id., at slip op. page 12. Since the type of solicitations permitted
by Respondent are fund raising for schools and other organizations employee children
participate in are somehow different than solicitations for a union, under the Guard Publishing
theory, Counsel for the General Counsel has failed to show that Respondent engaged in like
discrimination with respect to solicitation on behalf of other organizations, and | am constrained
to conclude that there has been no violation of section 8(a)(1) as alleged in paragraph 7(a).

5
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2. The June 8, 2007 Written Discipline of Heather Avalos and Tami Clark
a. The Facts

Complaint paragraph 7(b) alleges that the discipline issued to RNs Heather Avalos
(Avalos) and Tami Clark (Clark) was an enforcement of the no-distribution/no-solicitation rule in
a selective and disparate manner because it prohibited union solicitation and distribution while
allowing non-union solicitation and distribution and paragraphs 11(a) and (c) allege that the
written discipline violated Section 8(a)(3) of the Act because Avalos and Clark engaged in union
activity.

Avalos and Clark both worked at Respondent’s Rideout facility in ICU. Their supervisor
is Liesel Buchner. Both Avalos and Clark had engaged in various union activities including
helping to organize the union, acting as an observer at the Board conducted election, being a
member of the CNA bargaining committee and speaking to employees about CNA. Both Avalos
and Clark had been distributing CNA materials in the break room. On June 8, 2007, both
Avalos and Clark received written discipline'’ from Director of Nursing Steve Frost (Frost).

The warnings are identical and provide in pertinent part:

Purpose of Consultation:

It has been reported to management that Heather Avalos (Tami Clark), on June
5, (June 7) 2007, has been observed and documented for conducting personal
business by soliciting and passing out information and materials and speaking to
staff members during working hours in patient areas of Rideout Hospital. Some
employees reported your words and actions as threatening and intimidating and
must never occur again.

The Avalos and Clark warnings were rescinded on June 20, 2007, because the no-
solicitation/no-distribution policy had not been enforced. In the letters'? rescinding the Avalos
and Clark warnings it is noted that, “. . . we acknowledge that in the past, enforcement of that
policy has been lax, thus the action was not appropriate in these circumstances.” The
rescission letters added:

While we certainly would prefer that all of our employees would abide by the
policy, this is to advise that, until such time as actions may be taken to enforce
the policy in a consistent manner, you have the same right to solicit and distribute
for the cause you have chosen, i.e. support of the union, as does any employee
to solicit and distribute literature for other causes.

b. The Analysis

Counsel for the General Counsel contends that the discipline of Avalos and Clark
violated Section 8(a)(1) of the Act as a disparate enforcement of its no distribution no solicitation
policy. Respondent argues that there was no discriminatory application of its policy to like
solicitation in the discipline of Avalos and Clark.

11 General Counsel’'s exhibits 9 and 11.
12 General Counsel’'s exhibit 10 and 12.
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For the reasons stated above in section 1(b), under the Guard test, Counsel for the
General Counsel has failed to establish, notwithstanding the admitted lack of consistent
enforcement of its no solicitation/no distribution policy, which Respondent engaged in
discrimination with respect to like solicitation or distribution on behalf of other organizations.
I conclude that there has been no violation of section 8(a)(1) as alleged in paragraph 7(b).

Counsel for the General Counsel also contends that the Avalos and Clark discipline
violated section 8(a)(3) of the Act since it was given because the two nurses were engaged in
solicitation on behalf of CNA and distribution of CNA materials.

In order to find a violation of Section 8(a)(3) of the Act, the General Counsel has the
initial burden of establishing that union activity was a motivating factor in Respondent’s action
alleged to constitute discrimination in violation of Section 8(a)(3) of the Act. The elements
required to support such a prima facie violation of Section 8(a)(3) are union activity, employer
knowledge of the activity, and a connection between the employer’s anti union animus and the
discriminatory conduct. Once General Counsel has established its prima facie case, the burden
shifts to Respondent to show that it would have taken the disciplinary action even in the
absence of protected activity. Wright Line, 251 NLRB 1083 (1980). In Friendly Ice Cream Corp.,
254 NLRB 1206 (1981) Respondent had a long standing, long dormant no solicitation rule which
it reactivated in the midst of a union organizing campaign. The Board found that the employer’s
discipline of an employee under the rule, together with the employer’'s demonstrated anti union
animus, violated section 8(a)(3) of the Act.

Here there is no evidence of anti union animus. Respondent has applied its facially
lawful no solicitation/no distribution rule in a non discriminatory manner, as noted above. Thus,
lawful application of its policy cannot form a predicate for employment discrimination on the
basis of union membership. Counsel for the General Counsel has failed to establish a prima
facie case that Respondent discriminated against Avalos or Clark due to their activities on
behalf of CNA.

3. The August 28, 2007 Prohibition of Employee Distribution of CNA Materials
a. The Facts

Compilaint paragraph 7(c) alleges that on about August 28, 2007, Sue Chambers told
employees they could not distribute CNA materials in the hospital hallway or discuss CNA while
allowing solicitation and distribution of non union material.

Roxann Moritz (Moritz) is an IV Therapy RN at Fremont Medical Center. On August 29,
2007, Sue Chambers, the Director of Women'’s Services, spoke with Moritz in the hallway in the
post partum department. Moritz had been giving union literature to RN Kathy Heir in the
hallway. Chambers told Moritz that she could not pass out union literature. When Moritz said
she could pass out the literature, Chambers said she could not and that she had been told to
stop all union activities.”® Moritz said that in the past employees had passed out forms for

13 According to Chambers she denied saying that she had been directed to stop all union
activity and told Moritz that she could discuss union activity while on lunch or break time. It
appears inconsistent that Chambers would be enforcing Respondent’s no solicitation policy at a
time when Respondent had admitted it was not enforcing this policy. | do not credit Chamber’s
testimony.
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selling Christmas cookies in the work areas and routinely discussed non-work related subjects
during work time.

b. The Analysis

Counsel for the General Counsel argues that Respondent disparately enforced its no
distribution/no solicitation policy in Moritz’ case. Respondent contends there was no
discriminatory application of its policy to like solicitation with Moritz.

Having failed to establish discrimination with respect to like solicitation or distribution on
behalf of other organizations, | conclude that there has been no violation of section 8(a)(1) as
alleged in paragraph 7(c).

4. The August 24, 2007 Angela Martin Interrogation and Threat
a. The Facts

Complaint paragraph 8(a) alleges that on August 24, 2007, Respondent’s Director of
Fremont-Rideout Home Health, Angela Martin, interrogated employees about whether they
would participate in an August 31, 2007 strike.

Compilaint paragraph 8(b) alleges that Martin threatened employees that if they did not
work on August 31, 2007, they could not work their September 1 and 2, 2007 shifts.
Hau Dao (Dao) was a day-shift RN in the Fremont-Rideout Home Health Center. Dao’s
supervisor was Angela Martin. Martin admitted that she knew Dao was the only RN in the
Home Health Center who supported the CNA. Dao’s last days in the Home Health Center were
scheduled for September 1 and 2, 2007. On August 31, CNA had called for a strike at
Respondent’s facilities from 6:00 a.m. on August 31 to 6:00 a.m. on September 1, 2007 but not
at the Cancer Center or the Home Health Care Center whose employees were not represented
by CNA.™ According to Martin, Respondent planned to hire strike replacements for three days.
Dao was not scheduled to work on August 31. On August 24, 2007, Martin asked Dao if she
planned to go on strike on August 31 because if she did Martin would have to find someone to
replace Dao for Dao’s last two days. Dao replied that she was not going on strike and that she
was transferring to the Cancer Center. On her day off, August 31, 2007, Dao went in to work
and told Martin that she had changed her mind and was going to participate in the strike that
day. Martin told Dao that she should have let Martin know and that Dao would be replaced on
September 1 and 2."

14 General Counsel’s exhibit 13.

15 Before the strike according to Martin, she asked Dao if she planned to strike because she
wasn’t sure what that entailed. Martin claims that on August 31, Dao volunteered that she was
going on strike and would not be working the weekend. Martin’s version of events is not
credible. She knew the strike was not directed at the Home Health Center as the CNA did not
represent those nurses. She knew further that the strike was for only one day, Friday,

August 31, Dao’s day off. It is not credible that Dao would have said she was not working her
shifts on September 1 and 2 because of the strike. Moreover, Respondent’s reliance on
Howard’s testimony is misplaced as | specifically ruled that it could not come in for substantive
purposes as it was hearsay.
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b. The Analysis

In his brief, Counsel for the General Counsel states that Martin’s interrogation of Dao
concerning her strike intentions and threats to replace Dao violated Section 8(a)(1) of the Act.
On the other hand, Respondent maintains Martin’s questioning of Dao was not coercive and
there was no evidence that Martin threatened Dao if she did not report to work on August 31.

Asking employees about their attendance at union meetings has been held to constitute
coercive interrogation in violation of Section 8(a)(1) of the Act. Metropolitan Regional Council,
352 NLRB No. 88 (2008); Nanticoke Homes, Inc., 261 NLRB 736 (1982). However, questioning
open and active union supporters about their union sentiments in the absence of threats or
promises does not interfere , coerce or restrain employee exercise of section 7 rights in violation
of section 8(a)(1) of the Act. Rossmore House, 269 NLRB 1176, 1177 (1984). Unlike the
interrogations in Rossmore House, the Board has found interrogating employees about their
intention to participate in a strike violated section 8(a)(1) of the Act because it failed to give
assurances against reprisals. Roosevelt Memorial Medical Center, 348 NLRB No. 64 at 28-29
(2006).

Here, after interrogating Dao about her intentions concerning the upcoming strike, Martin
made no assurances that there would be no reprisals against Dao if she went on strike.
Moreover, Martin threatened Dao that if she engaged in section 7 activity she would not be
scheduled. Accordingly, | find both the interrogation of Dao concerning her strike intentions and
the threat not to schedule Dao for engaging in the one day strike was coercive and violated
section 8(a)(1) of the Act.

5. The Refusal to Allow RN Hau Dao to Work Her Shifts
a. The Facts

Paragraph 11(b) of the Complaint alleges that Respondent violated Section 8(a)(3) of
the Act when on September 1 and 2, 2007 Respondent refused to allow Dao to work her
scheduled shifts because she engaged in union or other concerted activity.

b. The Analysis

Counsel for the General Counsel argues that Respondent violated section 8(a)(3) of the
act by disciplining Dao for engaging in a strike. Respondent contends that Dao notified Martin
that she would not be working the weekend.

In order to find a violation of Section 8(a)(3) of the Act, the General Counsel has the
initial burden of establishing that union activity was a motivating factor in Respondent’s action
alleged to constitute discrimination in violation of Section 8(a)(3) of the Act. The elements
required to support such a prima facie violation of Section 8(a)(3) are union activity, employer
knowledge of the activity, and a connection between the employer’s anti union animus and the
discriminatory conduct. Once General Counsel has established its prima facie case, the burden
shifts to Respondent to show that it would have taken the disciplinary action even in the
absence of protected activity. Wright Line, 251 NLRB 1083 (1980).

Here Counsel for the General Counsel has established a prima facie case that
Respondent violated section 8(a)(3) of the Act in refusing to allow Dao to work her shifts.
Respondent knew Dao was engaged in union activity on behalf of CNA. It is likewise clear that
Respondent announced that Dao could not work her shift if she engaged in a one day strike in

9
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support of CNA on her day off. Respondent has proffered no justification for not scheduling Dao
on September 1 and 2, 2007, particularly when her strike activity took place on her day off.

| find that Respondent violated section 8(a)(3) of the Act in replacing Dao on September
1 and 2.

6. The Rule Prohibiting Meetings on Respondent’s Premises
a. The Facts

Compilaint allegations 9(a)-(c) allege that on September 24, 2007, Respondent reissued
a rule at its Rideout Memorial Hospital facility and has enforced the rule in a selective and
disparate manner that prohibits non-employees from conducting meetings on Respondent’s
premises in order to discourage its employees’ union or concerted activity.

Since 1985 Respondent has maintained the following rule'® pertaining to non-employee
solicitation and distribution:

POLICY

Outsiders:

Persons not employed by the health group may not solicit or distribute literature
on FRGH property at any time for any purpose.

Glen Sharp, CNA Labor Representative, commencing in January 2007, regularly visited nurses
at Respondent’s facilities to answer questions about bargaining and to hand out union literature
about bargaining. He often went to break rooms on the floors, to the nurse’s station or to the
cafeteria. He entered the break rooms via public access areas but in ICU he had to be buzzed
in by an employee. Sharp often encountered nursing supervisors on his visits, including
supervisors who negotiated with him on the Respondent’s bargaining team. Prior to September
2007 no supervisor told Sharp he could not be present in break rooms or nurses’ stations.

CNA Organizer Dan Lawson (Lawson) also met with nurses in break rooms on every
floor of Respondent’s facilities and at nurses’ stations. Lawson also entered through public
access areas and was observed by nursing supervisors. Before September 2007 no supervisor
told Lawson he could not be present in break rooms or nurses’ stations. In September 28, 2007
Sharp was in the Rideout ICU break room. Security guards approached Sharp and told him he
had to leave the break room."”

In October 2007 at the Fremont Medical Center Lawson was with Sharp and CNA
Organizer Kevin Baker (Baker) in a hallway just outside the visitors’ waiting room in Same Day
Surgery when a supervisor told them they were not allowed in patient care areas and would
have to leave.

16 General Counsel’s exhibit 11, page 3.

17 Buchner stated that the incident in the break room occurred prior to August 31, 2007.
However, Sharp recalled that he sent Respondent an e-mail on the date the event occurred,
September 28, 2007, protesting his treatment. | credit Sharp’s testimony in this regard.

10
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On October 9, 20078, on the 2 Central Floor of Rideout Memorial Hospital, Director of
Nursing Steve Frost (Frost) told Lawson and Baker near the nurse’s station that Lawson was
not allowed in patient care areas.

On October 16, 2007, Respondent’s Labor Relations Manager, Stephen Booth issued a
memo'® to employees stating in part:

Union representatives do not have a right under the NLRA or state law to enter
the premises and go to work areas or to patient care areas except for limited
purposes, and even then they must have prior authorization.

On October 19, 2007, Respondent’s counsel sent a letter® to Sharp which affirmed Booth’s
letter. The letter states in pertinent part:

As you know, although non-employee union organizers have been permitted to
access the main lobbies and cafeteria areas of FRHG facilities, they are not
permitted beyond those areas absent advance authorization.

Patricia Curneil, Respondent’s Supervisor on the Three Main floor at Rideout testified
concerning a conversation between a CNA representative and RN Laurie Trent at the nurses’
station. Curneil told the CNA representative that he was not supposed to be in patient care
areas and could not remain in the patient care area. Curneil said the conversation occurred a
few months prior to April 2007. However, Trent testified that the conversation occurred the day
before she flew to Chicago to take part in a convention on August 7, 2007 protesting the
Kentucky River decision. Both CNA Representative Lawson and Trent recalled this date
because on August 6, 2006 Lawson had brought flight information to concerning the Chicago
trip to Trent at Rideout.?’ Further Trent testified that she had transferred out of Three Main in
mid- January 2007 for a three month assignment in CVICU before her transfer to the Two
Central floor.

Curneil recalled a second incident when Curneil told a CNA representative to leave the
break room a month after the first incident in early 2007. Trent was also present during the
second incident but said that it occurred in August 2006 before the NLRB election. In view of
the greater specificity of Trent’s recollection and its corroboration by independent sources and
events, | will credit Trent’s testimony.

Joy Morgan, Respondent’s Director of Nursing at the Cancer Center, testified that on
September 12, 2007 saw CNA Representatives Lawson and Sharp in the Infusion Room of the
Cancer Center, speaking with RN Daren Miles. Morgan was advised by Booth that she should
direct Lawson and Sharp to leave the Infusion Room. Initially Morgan said the event occurred
on September 14, 2007 because it was the only day she and Miles worked together but when it
was pointed out that September 14 was a Friday and Miles worked only Monday through

18 While Lawson testified this occurred in late August 2007, Baker’s October 24, 2007 letter
to Respondent protesting their exclusion from the nurse’s station establishes the date as
October 9, 2007. See Respondent’s exhibit 27.

19 General Counsel’s exhibit 15.

20 General Counsel’s exhibit 14.

21 Lawson’s testimony is corroborated by an article from Registered nurse Magazine
confirming the conference took place in Chicago in August 2007. Charging Party exhibit 1. |
credit Trent’s version of events.
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Thursday, Morgan changed her testimony and said the event occurred on September 12, 2007.
However, both Lawson and Sharp testified that they were in Sacramento all day on

September 12, 2007 attending a CNA House of Delegates meeting which is conducted every
two years.?’ Clearly this event did not occur in September 2007.

In early August 2007, Jeri Hazlett, the Fremont Director of Nursing, called security to
remove Lawson and Sharp from ICU. The record reflects that non-employees have been
permitted to access areas of the Respondent’s facilities. Thus friends and family members of
employees have regularly visited employees in break rooms on hospital patient care floors
mainly for the purpose of sharing meals. However, no evidence was adduced to show that non
employees from other organizations were permitted on hospital patient care floors or in break
rooms. To the contrary, non employee vendors have been denied access to patient care areas.

b. The Analysis

Counsel for the General Counsel argues that Respondent repromulgated an unenforced
policy that prohibited non employees’ access to its break rooms and hallways in response to
increased union activity and discriminatorily denied CNA representatives access while
permitting access to other non employees . Respondent contends that it has uniformly
maintained a lawful non-employee no solicitation/no distribution policy and did not disparately
apply its policy to CNA representatives while permitting like activities by other non employees.

The Supreme Court has drawn a distinction between the rights of employees and non
employees to be present on an employer’s property.?® In Babcock & Wilcox, the Court held that
an employer could prohibit non employee union organizers from distributing literature in its
employee parking lot if the union can use other means of communication to contact the
employees and the employer does not discriminate against the union by allowing distribution by
other non employees. Accordingly, the Board up until 2007 has held that an employer that
discriminates by allowing access for solicitation or distribution to other groups but not to unions
violates the Act.** However, under the rationale set forth in Guard Publishing, supra, the Board
has changed the test for discriminatory enforcement of no solicitation/no distribution rules. By
analogy, it would appear that the same test should be applied to access policy for non employee
solicitation and distribution.

Counsel for the General Counsel contends that Respondent repromulgated its
unenforced access policy on September 24, 2007 and that it has since disparately enforced that
policy toward the CNA.

The record reflects that before at least August 2007, Respondent, with the knowledge of
its supervisors, permitted the presence of CNA representatives in break rooms and nurses’
stations throughout its hospital facilities. The record reflects that in August or September 2007
Respondent began to enforce its non employee access policy toward CNA.

However, even assuming that Respondent began enforcement of its facially valid non
employee access policy in September 2007 in response to CNA’s increased efforts to secure a

22 | awson identified the agenda for the House of Delegates Meeting on September 12,
2007. General Counsel’s exhibit 43.

23 NLRB v. Babcock & Wilcox Co., 351 U.S. 105 (1956); Lechmere, Inc. v. NLRB, 502 U.S.
527 (1992).

24 Big Y Foods, 315 NLRB 1083 (1994).
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collective bargaining agreement, unless Counsel for the General Counsel can establish that the
policy was enforced in a disparate fashion in like circumstances, there is no violation. Counsel
for the General Counsel contends that Respondent’s non enforcement of the non employee
access policy with respect to family members and friends of nurses is the type of disparate
treatment that constitutes a violation of section 8(a)(1) of the Act.

Based upon the above discussion of the Guard Publishing test, however, | conclude that
the evidence of disparate treatment of access permitted by Respondent of family members and
friends of employees is not sufficiently like the denial of access to CNA representatives to
constitute discrimination that demonstrates interference, restraint or coercion of employees in
the exercise of their section 7 rights. | will dismiss this portion of the complaint.

7. The Surveillance of Employees’ Union Activity
a. The Facts

Paragraph 10(a) of the Complaint alleges that on September 24, 2007, Director of
Nursing Steve Frost (Frost) and Director of Security Kevin Kern (Kern) engaged in surveillance
of employees’ union activity and paragraph 10(b) of the Complaint, as amended, alleges that in
October 2007 Respondent’s security guards engaged in surveillance of employees’ union
activity.

On September 24, 2007 CNA Labor Representative Glen Sharp and Organizer Lawson
were in the Rideout Memorial Hospital Cafeteria meeting with nurses. During the meetings
Respondent’s Director of Nursing Frost and Director of Security Kern were also in the cafeteria
for 1 2 hours about 20 feet from the table where Sharp was seated®. During this time Frost
came up to Sharp and asked for a flyer. According to Kern, he was present for only about 20
minutes and his view of Sharp and Lawson was obstructed by a pillar. While Kern testified that
he and Frost left the cafeteria after about 20 minutes, this does not exclude the possibility that
Frost returned. This is consistent with Sharp’s testimony that Frost may have left and returned
a few times but was present for most of the time Sharp and Lawson were present. There is no
evidence that Kern or Frost did not regularly use the cafeteria.

In October 2007 CNA Organizer Lawson was in the Fremont Medical Center cafeteria to
meet with nurses. After Lawson entered the cafeteria he noticed a security guard from
Comprehensive Security, Respondent’s security contractor, enter and sit about 5 feet away.
When Lawson went to the bathroom, the guard followed him there and then back to the
cafeteria. When Lawson left the cafeteria the guard followed him several blocks from the
hospital to where Lawson had parked his car and said to Lawson, “Oh, you are from the Bay
Area.”

b. The Analysis

Counsel for the General Counsel takes the position that Frost, Kerns and the
Respondent’s security guard, engaged in unlawful surveillance of employees’ union activities.

25 There was some conflict concerning how close Kern and Frost sat to Lawson and Sharp.
Sharp testified Kern and Frost sat 20 feet away while Lawson testified they were five feet away.
When confronted with his affidavit that said Kern and Frost were seated 12 feet away, Lawson
said he could not recall where they were seated. Given this conflict in Lawson’s testimony, |
credit the testimony of Sharp.
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To the contrary, Respondent contends that neither Frost and Kern’s conduct nor the security
guard’s conduct constitute surveillance.

An employer that observes open, employees’ union activities in a public area of an
employers’ facility does not necessarily engage in unlawful coercive surveillance. Aladdin
Gaming, LLC, 345 NLRB 585 (2005). In Aladdin the Board found that supervisors who engaged
in observations of employees for two minutes then interrupted an employee meeting in a dining
room used by employees and supervisors did not engage in unlawful surveillance. However,
surveillance of employee Section 7 activity that is out of the ordinary may be coercive. Wilshire
Plaza Hotel, 353 NLRB No. 29 slip op at page 33 (2008). In Wilshire Plaza, the Board found
that unlawful surveillance depends on the specific circumstances in the case, including the
nature and duration of the employer's observations. Factors the Board considers, “include the
duration of the observation, the manager's distance from employees while observing them, and
whether this was an isolated incident or the employer engaged in other coercive conduct during
its observation.” Aladdin Gaming, supra at fn. 2. In Wilshire Plaza the employer’s supervisors
followed union representatives throughout the facility and photographed them speaking with
employees.

In the September 24, 2007 incident, Frost was in a cafeteria frequented by both
managers and employees for about 90 minutes and approached the CNA representatives’ table
briefly to obtain a flyer. Frost was about 20 feet from the union agents’ table. While, the
duration of Frost’s presence was somewhat lengthy for a lunch period, there is no evidence that
his presence was in any other way coercive. He approached the union representatives only
long enough to receive a flyer and he was seated at some distance from them behind a pillar. |
find under all the circumstances that Kern and Frost’s presence in the cafeteria was not out of
the ordinary. | will dismiss this allegation of the complaint.

In the October incident, there is evidence that the security guard sat at a table five feet
from Lawson and proceeded to follow Lawson wherever he went, including the bathroom and
outside the facility all the way to Lawson’s car. There is no dispute that the guard was an agent
hired by Respondent. Moreover, the guard’s close proximity while Lawson was meeting with
employees together with the guard following Lawson both in and outside the facility is conduct
that is clearly out of the ordinary and coercive surveillance of employees’ right to engage in
section 7 activity in violation of section 8(a)(1) of the Act.

C. The 8(a)(5) Allegations
1. The Attendance and Sick Leave Policy Changes
a. The Facts
Complaint paragraph 13(a) alleges that on June 6, 2007 Respondent changed its
attendance and sick leave policies at its Fremont Medical Center facility so calling in sick for any

scheduled on-call hours would count towards attendance.

On June 6, 2007, Respondent issued a memo to nurses in the Women’s and Children’s
Department.? The memo provides:

26 General Counsel’s exhibit 3.
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During our last Perinatal meeting it was asked by staff if calling in sick for any
scheduled on call hours counted towards attendance. Sue Chambers agreed
that since it is scheduled time, any sick self or sick family during scheduled on-
call hours should apply to the attendance-record. From this date forward, Jona
and | will be applying any sick calls during on-call hours to occurrences of
absences.

Respectfully,

Sheryl H. Lawrie, RNC (Unit Supervisor for Nursery/NICU)
Jona Engel-Blank, RNC (Unit Supervisor for Labor & Delivery)
Sue Chambers, RNC (Director of Women’s and Children’s Services)

CNA was not given notice or an opportunity to bargain about this change. While there is no
evidence that this policy was implemented, there is likewise no evidence it was rescinded.

b. The Analysis

Counsel for the General Counsel argues that the June 6 memo to nurses constitutes an
unlawful unilateral change in terms and conditions of employment. Respondent posits that
since this policy was never enforced, no change occurred.

It is undisputed that the June 6, 2007 memo dealt with a mandatory subject of
bargaining, attendance and sick leave policy. There is likewise no dispute that CNA was neither
notified nor given an opportunity to bargain before Respondent announced this change in policy.
While Respondent contends that there is no violation here since the changes have not been
implemented, neither is there evidence that Respondent has notified the effected employees
that the policy has been rescinded. A unilateral change in a mandatory subject of bargaining is
a per se violation of the Act. NLRB v. Katz, 369 U.S. 736 (1962). Absent evidence that
Respondent immediately repudiated this unilateral change in terms and conditions of bargaining
unit employees, Respondent has violated section 8(a)(5) of the Act. Passavant Memorial
Hospital, 237 NLRB 138 (1978).

2. Staff Scheduling
a. The Facts

Complaint paragraph 13(b) alleges that Respondent removed staff scheduling duties
from bargaining unit employees.

On December 17, 2007, Respondent by e mail memo?” to ICU RNs Paula Oakes and
Susan Osher stated that effective January 1, 2008, ICU Night Shift Supervisor Rebecca Rigsby
and Director of Critical Care Services Liesel Buchner would be responsible for the staffing
schedules for both the day and night shifts within ICU. Previously both Oakes and Osher had
prepared the staff schedules in ICU. This change was made without notice to or bargaining with
CNA.

Oakes prepared the night-shift ICU RN’s work schedules for at least four years. Oakes’
practice in preparing the schedules was to post a tentative schedule six weeks in advance for
the nurses to sign indicating which days they wanted to work and what days they wanted off.

27 General Counsel’s exhibit 4.
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Oakes then took the tentative schedule home and worked on it for four to eight hours for which
she was paid by Respondent. In finalizing the schedule Oakes, in order to balance the need for
nurses on a particular shift Oakes would talk to individual nurses and negotiate with them to
insure a sufficient number of nurses per day. Oakes tried to accommodate nurses’ requests for
vacations and holidays off and had authority to approve vacation requests and days off by
negotiating with nurses in cases of conflicts. Only infrequently was it necessary for Oakes to
involve Buchner to resolve scheduling conflicts. Respondent contends that the RNs who work
as Charge Nurses in the Rideout ICU, including Heather Avalos, Tami Clark, Paula Oakes and
Susan Osher are statutory supervisors.

Liesel Buchner is the Director of Critical Care Services and supervises the Rideout ICU
since November 2006. Prior to that time she was supervisor of Fremont ICU for six months,
and was a staff nurse in CVICU for a year. She served as a Charge Nurse in CVICU, in the
Fremont ICU and occasionally since becoming Director of Critical Care Services. Rebecca
Rigsby is night supervisor at Rideout ICU.

The evidence establishes that the ICU Charge Nurses have no authority to hire, fire,
discipline or transfer employees. Charge Nurses have no authority to adjust grievances or
reward employees. The focus of the testimony was upon the authority of Charge Nurses to
assign work to other ICU RNs.

The Charge Nurse on day shift is chosen by Buchner from a pool of eight nurses while
Rigsby, when she is not Charge Nurse two nights a week, chooses the night-shift Charge Nurse
from a pool of five nurses. There are usually seven RNs, including the Charge Nurse on day
shift and six RNs, including the Charge Nurse on night shift. The Charge Nurse assigns RNs to
patients. Nurses work three 12 hours shifts per week, six shifts per pay period. The record
reflects that Avalos, Clark, Oakes and Osher worked less than 50 per cent of their shifts as
Charge Nurse.

The Rideout ICU has 12 beds and California State law requires that the ratio of patients
to nurses be no more than 2 to 1. Each ICU patient is assigned an acuity number based upon
the severity of the patient’'s symptoms and the concomitant care the nurse must provide. For
patients whose acuity exceeds 90 the attending nurse can have no other patients.

Avalos, who has been a Charge Nurse for six years and Clark who has been a Charge
Nurse for 15 years, both testified that 15 minutes prior to their shift as Charge Nurse they meet
with the night-shift Charge Nurse to get a report on the patients, including their acuity and
diagnosis. In making nursing assignments they first consider if the day-shift nurse had the
patient the previous day and if so assigns the nurse to that patient to facilitate continuity of care.
They also consider the patient acuity number because if a patient has an acuity number over 90
there is a mandated one to one relationship with the nurse assigned. Two patients with acuity
numbers under 90 are assigned to remaining nurses. They also try to assign nurses to patients
located close to each other to facilitate ease of care. Since all ICU RNs are qualified to perform
nursing care, neither Avalos nor Clark considers the relative skills of each RN in assigning
patients. When a new patient comes to the floor they assign the first nurse who is available
since the acuity of the new patient is not usually known until the end of the shift.

Buchner testified that she acts as Charge Nurse occasionally and contends that she
considers the relative experience of the RNs when assigning nurses to patients. In addition she
considers the RN’s productivity and the acuity numbers of patients when making assignments
and mid shift reassignments. Rigsby also considered continuity of care when making
assignments, reviewing which nurse had a patient on the previous shift. Both Buchner and
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Rigsby consider the acuity numbers of patients together with nurses’ skills and expertise when
making assignments. However neither Buchner nor Rigsby gave concrete examples of nurses
they considered more or less skilled or productive. Neither did they relate examples of how they
have in the past matched patients’ needs with the skills of specific nurses on their shifts.

| found the testimony of Avalos and Clark to be more inherently believable than that of
Buchner and Rigsby. Both Avalos and Clark gave specific examples of how they assigned
nurses to patients while Buchner and Rigsby gave vague hypotheticals of what factors they
considered. In testifying concerning making nursing assignments, Rigsby could not even
remember the name of a nurse she alleged had made an error with a patient drip the week
before she testified and Rigsby contradicted Buchner as to whether Charge Nurses had
authority to call in nurses. Given the contradictions, lack of specific memory and generality
concerning Charge Nurse’s duties in assigning nurses to patients, | do not credit the testimony
of Buchner or Rigsby.

b. The Analysis

It is Counsel for the General Counsel’s position that by removing the scheduling duties
from employee RNs Oakes and Osher it made an unlawful unilateral change in terms and
conditions of employment. Respondent counters that it was privileged to remove the scheduling
duties from Oakes and Osher because they were supervisory duties and because Oakes and
Osher are statutory supervisors. Respondent argues that part time charge nurses Oakes and
Osher assigned work. There is no contention that Oakes and Osher responsibly direct
employees.

A supervisor is defined in Section 2(11) of the Act as:

[Alny individual having authority, in the interest of the employer, to hire, transfer,
suspend, lay off, recall, promote, discharge, assign, reward, or discipline other
employees, or responsibly to direct them, or to adjust their grievances, or
effectively to recommend such action, if in connection with the foregoing exercise
of such authority is not of a merely routine or clerical nature, but requires the use
of independent judgment.

In Oakwood Healthcare, Inc., 348 NLRB 686, 687 (2006) the Board held that charge
nurses may be supervisors where they use independent judgment in assigning work to other
employees that involves the exercise of authority that is more than routine or clerical in nature.
The burden is on the employer who asserts supervisory status to prove use of independent
judgment in assigning work. In assessing whether a charge nurse exercises independent
judgment in assigning work the Board said:

[W]e find that a judgment is not independent if it is dictated or controlled by
detailed instructions, whether set forth in company policies or rules, the verbal
instructions of a higher authority, or in the provisions of a collective bargaining
agreement. (footnote omitted) Thus, for example, a decision to staff a shift with a
certain number of nurses would not involve independent judgment if it is
determined by a fixed nurse-to-patient ratio. Similarly, if the registered nurse
weighs the individualized condition and needs of a patient against the skills or
special training of available nursing personnel, the nurse’s assignment involves
the exercise of independent judgment. . . if the assignment is made solely on the
basis of equalizing workloads, then the assignment is routine or clerical in nature
and does not implicate independent judgment, even if it is made free of the
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control of others and involves forming an opinion or evaluation by discerning and
comparing data.?

Here, there are two overriding factors that make the ICU unique in terms of nursing skills. First,
there is no dispute that all ICU nurses are qualified to care for any patient. Thus all ICU nurses
are required by Respondent to be regularly certified in various skills. According to Avalos and
Clark all ICU RNs are equally skilled. In this regard, it is particularly significant that neither
Buchner nor Rigsby identified particular ICU nurses who had more skills than others and Avalos
and Clark testified they would assign any patient to any ICU RN. Avalos, Clark and even
Rigsby assigned primarily based upon continuity of patients the RN had on her previous shift.
Second, there is a state mandated ratio of nurses to patients based upon severity of the
patient’s condition, assessed by acuity score. If a patient has an acuity score over 90 that
patient is the nurse’s only assignment. All other nurses may be assigned no more than two
patients. Factors other than nurses’ skills also determine patient assignment including the
location of the patients in ICU. Thus Avalos and Clark assign nurses to patients whose beds
are close together.

Based upon the above facts, it does not appear that the ICU Charge Nurses exercise
independent judgment in the assignment of patients to RNs but rather assignments are based
on patient ratios, acuity numbers, proximity of patient beds and continuity of care factors that
are routine and clerical in nature. | conclude that the ICU Charge Nurses are not supervisors
within the meaning of the Act.

Having found that the ICU Charge Nurses are not supervisors, it follows that the
scheduling duties that Oakes and Osher performed was bargaining unit work. The transfer of
bargaining unit work is a mandatory subject of bargaining and by transferring this work to non
unit employees without providing CNA an opportunity to bargain violated section 8(a)(5) of the
Act. In re Summa Health Systems, Inc., 330 NLRB 1379, 1388 (2000); Pine Brook Care Center,
Inc., 322 NLRB 740 (1996).

3. Surveillance Cameras
a. The Facts

Complaint paragraph 13(c) alleges that in April 2008 Respondent installed a hidden
surveillance camera in the Wound Care office/break room at Rideout Memorial Hospital and
Complaint paragraph 13(d) alleges that on May 19, 2008, Respondent installed a hidden
surveillance camera in the PACU/OR break room at Rideout Memorial Hospital. By stipulation®
the parties agreed that in April 2008 Respondent installed a hidden surveillance camera in the
Wound Care business office and on May 19, 2008 Respondent installed a hidden surveillance
camera in the PACU/OR break room without notice to or bargaining with the CNA and that both
rooms are used by bargaining unit nurses. The cameras were removed within three to four
days.

28 Oakwood Healthcare, Inc., 348 NLRB 686, 693 (2006).
29 General Counsel’s exhibit 2.
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b. The Analysis

It is Counsel for the General Counsel’s contention that the installation of the surveillance
cameras was an unlawful unilateral change in terms and conditions of employment.
Respondent avers that the camera’s installation was harmless.

The Board has held that the installation of hidden surveillance camera in work and break
areas is a mandatory subject of bargaining. An employer who installs surveillance cameras
without bargaining with the union violates section 8(a)(5) of the Act. Anheuser Busch, Inc., 342
NLRB 560 (2004); Trailmobile Trailer, LLC, 343 NLRB 95, 97-98 (2004). Respondent’s
installation of hidden surveillance cameras in the Wound Care business office and in the
PACU/OR break room without notice to or bargaining with the CNA violated section 8(a)(5) of
the Act.

4. Bypassing the Union

a. The Facts

Complaint paragraph 15 alleges that Respondent bypassed CNA on January 8, 2008,
and dealt directly with bargaining unit employees by soliciting their interest in having Saturday
shifts staffed as regular shifts rather than on-call shifts. The parties stipulated® that on January
8, 2008, Respondent’s supervisor Sharon Hoey sent an e mail*! to bargaining unit RN Valerie
Smith soliciting her interest and the interest of RN Trisha in making Saturday a scheduled shift
rather than an on call shift. Respondent did not notify or give CNA an opportunity to bargain
about this proposed change.

b. The Analysis

Counsel for the General Counsel argues that the Hoey memo was an unlawful unilateral
change in terms and conditions of employment while Respondent replies that Hoey had no
authority to make the changes and no changes were made. The essence of direct dealing with
employees is the effect it may have in eroding the union’s position as the exclusive collective-
bargaining representative. SPE Ultility Contractors, LLC, 352 NLRB No. 97 (2008); Modern
Merchandizing, Inc., 284 NLRB 1377, 1379 (1987). East Tennessee Baptist Hosp., 304 NLRB
872 (1991) is clearly distinguishable from the facts of this case since the change took place
during the term of a contract which gave the employer the right to make shift changes.

In this case Hoey, who Respondent admits was a supervisor, made direct appeals to
bargaining unit employees concerning a mandatory subject of bargaining. It is precisely this
type of conduct that has the potential for eroding CNA'’s position as the exclusive collective-
bargaining representative of the effected nurses. | find that in bypassing CNA, Respondent
violated section 8(a)(5) of the Act.

30 |bid.
31 General Counsel’s exhibit 5.
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5. The Information Request
a. The Facts

Complaint paragraph 16 alleges that since February 29, 2008, Respondent has refused
to furnish CNA with information that is necessary and relevant to its performance as the
exclusive collective-bargaining representative of unit employees.

On February 4, 2008, Respondent issued bargaining unit RN Glenda Hrones (Hrones) a
written warning dated December 21, 2008.% On February 5, 2008 CNA filed an unfair labor
practice charge in case 20-CA-33801> alleging, inter alia that Respondent violated section
8(a)(5) of the Act by refusing to furnish it with information necessary and relevant to the union’s
role as collective-bargaining representative. Respondent has an internal grievance procedure®
that provides a grievance may be filed within five working days of the day on which the
grievance arises.*®> Respondent’s written warning to Hrones indicates neither that she had a
right to file an internal grievance nor the time in which it must be filed. At some time prior to
February 19, 2007, Hrones filed a protest of her warning that Booth did not consider a
grievance.

On February 29, 2008, CNA Labor Representative Sharp made an information request®
to Respondent’s Labor Relations Manager Stephen Booth. The information request was made
in the context of a written discipline given to bargaining unit RN Glenda Hrones (Hrones) for
unsatisfactory performance, discourteous treatment of the public or other employees,
indiscriminate gossip, criticism or spreading of rumors, unauthorized discussion of patients or
their conditions. Sharp requested a copy of a report that Hrones had questioned a patient as to
why she was having her husband cared for in Respondent’s facilities. Sharp asked if the report
was not written for information as to the source of the report, when it was received and all
documentation relating to the report, including witness’ statements and notes.

On February 29, 2008, Board Agent Max Peterson faxed a letter to Counsel for
Respondent Laurence Arnold, that requested the Respondent’s position concerning the
allegations in unfair labor practice charge 20-CA-33801, including the allegation that
Respondent had failed to provide information concerning the Hrones discipline.

On March 10, 2008, Counsel for Respondent, Laurence Arnold replied to Sharp’s
information request.*” In his letter Arnold stated that written statements from employees did not
have to be turned over to the union, that since Hrones had not filed an internal grievance with
Respondent, CNA had no need for the information, and since CNA had filed an unfair labor
practice charge with the Board over Hrones discipline, Respondent had no obligation to furnish
the information.

32 Respondent’s exhibit 22. The warning date is in error and should have read
December 21, 2007.

33 General Counsel’s exhibit 1(bb).

34 Respondent’s exhibit 23.

35 Booth admitted that he had authority to settle an employee’s internal grievance if it were
filed outside the five day window.

36 General Counsel’s exhibit 7.

37 General Counsel’s exhibit 8.
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b. The Analysis

It is Counsel for the General Counsel’s position that Respondent was under an
obligation to furnish CNA with information relevant to the Hrones discipline since the information
was relevant to the union’s duties in representing bargaining unit employees. Respondent
counters that it had no duty to furnish the information since the CNA intended to use it in an
unfair labor practice investigation and since Hrones had not filed an internal grievance.

It is axiomatic that a union is entitled to information that is necessary and relevant to its
duties as exclusive collective-bargaining representative. NLRB v. Acme Industrial Co., 385 U.S.
432 (1967). The employer’s duty to furnish necessary and relevant information extends to
grievance initiation or processing U.S. Postal Service, 337 NLRB 820 (2002).

However, the Board has also made clear that Board procedures do not encompass pre-
hearing discovery. Union-Tribune Publishing Co., 307 NLRB 25 (1992). Thus, even if material
sought by a union would have been producible for collective bargaining or other
representational purposes, it is not producible as a substitute for discovery. Unbelievable, Inc.,
318 NLRB 857 (1995).

Here, at the time CNA made its request for information in the Hrones discipline case, it
had already filed an unfair labor practice charge alleging that Respondent had refused to furnish
information it had requested in conjunction with the Hrones discipline. However, unlike the
cases cited by Respondent, the charge in case 20-CA-33801 did not allege a violation of section
8(a)(1) or (3) of the Act. Thus, the information request would not constitute the type of
discovery prohibited by the Board in Saginaw Control and Engineering, Inc., 339 NLRB 541,
544 (2003). This is so since the information CNA requested would not aid Counsel for the
General Counsel in establishing the elements of a violation of Section 8(a)(5) for refusing to
furnish the information.

Having found the information request does not constitute prohibited discovery, it is
necessary to address Respondent’s defense that there was no grievance filed by Hrones or
CNA. This argument must fail for two reasons. Hrones rebuttal must be considered as a timely
grievance, particularly in view of the fact that her discipline neither notified her that she had a
right to file an internal grievance nor did it warn her that she had five days to file the grievance,
and Booth admitted that he had authority to adjust grievances even after the time for filing an
internal grievance had passed. Given the fact that an internal grievance procedure was
available to Hrones, CNA was entitled to the requested information in order to satisfy its duties
as Hrones collective-bargaining representative.

In refusing to furnish CNA the requested information, Respondent violated section
8(a)(5) of the Act.

On the basis of the above findings of fact and the record as a whole and Section 10(c) of
the Act, | make the following conclusions of law.

Conclusions of Law

1. Respondent has been at all times material an employer engaged in commerce
within the meaning of Section 2(2), (6) and (7) of the Act.

2. The Charging Party is, and has been at all times material, a labor organization within
the meaning of Section 2(5) of the Act.
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3. Respondent violated Section 8(a)(1) of the Act by engaging in the following acts and
conduct:
a. Interrogating employees about union and other protected-concerted activities.
b. Engaging in surveillance of employees’ section 7 activities.

c. Threatening employees with that they would not be scheduled if they engaged in
protected-concerted activity.

4. Respondent violated Section 8(a)(1) and (3) of the Act by refusing to schedule Hau
Dao for her shifts on September 1 and 2, 2007 for engaging in protected activity.

5. Respondent violated Section 8(a)(1) and (5) of the Act by:
a. Refusing to bargain with the union concerning attendance and sick leave policy.

b. Refusing to bargain with the union concerning the installation of surveillance
cameras.

c. Refusing to bargain with the union concerning the removal ofstaff scheduling
duties from bargaining unit employees.

d. Refusing to provide the union with information.

e. By passing the union and dealing directly with bargaining unit employees
concerning shift scheduling.

6. The unfair labor practices described above are unfair labor practices within the
meaning of Section 2(6) and (7) of the Act.

7. The Respondents did not otherwise violate the Act as alleged in the Second
Amended Consolidated Complaint, as amended and the remaining complaint allegations will be
dismissed.

Remedy

Having found that the Respondents violated the Act as set forth above, | shall order that
it cease and desist there from and post remedial Board notices addressing the violations found.

The Respondents having discriminatorily failed to schedule an employee, they must
make her whole for any loss of earnings and other benefits, computed on a quarterly basis from
date of the failure to schedule to date of proper offer of reinstatement, less any net interim
earnings, as prescribed in F. W. Woolworth Co., 90 NLRB 289 (1950), plus interest as
computed in New Horizons for the Retarded, 283 NLRB 1173 (1987).
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Based upon the above findings of fact and conclusions of law, and on the basis of the
entire record herein, | issue the following recommended Order.*

ORDER

The Respondent Fremont-Rideout Health Group d/b/a Fremont Medical Center and
Rideout Memorial Hospital and The Fremont-Rideout Health Group d/b/a Fremont-Rideout
Home Health, its officers, agents, successors, and assigns, shall:

1. Cease and desist from:
a. Interrogating employees about union and other protected-concerted activities.
b. Engaging in surveillance of employees’ Section 7 activities.

c. Threatening employees with that they would not be scheduled if they engaged in
protected-concerted activity.

d. Refusing to schedule Hau Dao for engaging in protected activity.

e. Refusing to bargain in good faith with the California Nurses Association as the
collective bargaining agent of the employees in the following unit:

All full-time and regular part-time and per diem Registered Nurses in positions
requiring a Registered Nurse (RN) license and who provide direct patient care
and are employed by Respondent at and out of Fremont Medical Center located
at 970 Plumas Street, Yuba City, CA and/or Rideout Memorial Hospital located at
726 Fourth Street, Marysville, CA; excluding all non-professional employees,
non-Registered Nurses, Traveler Registered Nurses, Registry Registered
Nurses, Care Coordinators (discharge planning), Physician’s Assistants (PAs),
RN Clinical Systems Analysts, RN Focus Review Medical Records Analysts, ICU
Outcome Coordinators, RN Education Coordinators, Clinical Nurse Specialists,
Infection Control Nurses, RN Midwives, managerial employees, confidential
employees, guards and supervisors as defined in the Act.

f.  Changing the terms and conditions of employment of employees in the above
unit without notice to or bargaining with the union by installing surveillance cameras, changing
attendance and sick leave policy, and by removing staff scheduling duties from bargaining unit
employees.

g. Refusing to provide the union with requested information.

h. By passing the union and dealing directly with bargaining unit employees
concerning shift scheduling.

38 If no exceptions are filed as provided by Section 102.46 of the Board’s Rules and
Regulations, the findings, conclusions, and recommended Order shall, as provided in Section
102.48 of the Rules, be adopted by the Board and all objections shall be waived for all
purposes.
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i. Inany like or related manner interfering with, restraining, or coercing employees
in the exercise of the rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action designated to effectuate the policies of the Act:

a. Make whole Hau Dao, for any loss of earnings and other benefits suffered as a
result of the discrimination against them in the manner set forth in the remedy section of the
decision.

b. Within 14 days from the date of this Order, remove from its filesany reference to
the unlawful failure to schedule Hau Dao and within 3 days thereafter notify her in writing that
this has been done and that the refusal to schedule will not be used against her in any way.

c. Upon request meet and bargain at reasonable times and places with California
Nurses Association, as the exclusive collective-bargaining representative of the employees in
theabove mentioned unit.

d. If requested by CNA rescind any changes made in bargaining unit employees’
terms and conditions of employment, noted above, and reduce to writing and sign any
agreement reached with the Union concerning these terms and conditions of employment

e. Within 14 days after service by the Region, post at its 970 Plumas Street, Yuba
City, California and its 726 Fourth Street, Marysville, California facilities copies of the attached
notice marked “Appendix.”39 Copies of the notice, on forms provided by the Regional
Director for Region 20, after being signed by the Respondents’ authorized representative, shall
be posted by the Respondents immediately upon receipt and maintained for 60 consecutive
days in conspicuous places including all places where notices to employees are customarily
posted. Reasonable steps shall be taken by the Respondent to ensure that the notices are not
altered, defaced, or covered by any other material. In the event Respondent has gone out of
business or closed any of the facilities involved in these proceedings, the Respondents shall
duplicate and mail, at its own expense, a copy of the notice to all current employees and
former employees employed by the Respondents at any time since June 2007.

f.  Within 21 days after service by the Region, file with the Regional Director a
sworn certification of a responsible official on a form provided by the Region attesting to the
steps that the Respondent has taken to comply.

IT IS FURTHER ORDERED that the second amended consolidated Complaint, as
amended is dismissed insofar as it alleges violations of the Act not specifically found.

Dated, January 29, 2009.

John J. McCarrick
Administrative Law Judge

39 |f this Order is enforced by a Judgment of the United States Court of Appeals, the words
in the notice reading “POSTED BY ORDER OF THE NATIONAL LABOR RELATIONS BOARD”
shall read “POSTED PURSUANT TO A JUDGMENT OF THE UNITED STATES COURT OF
APPEALS ENFORCING AN ORDER OF THE NATIONAL LABOR RELATIONS BOARD.”
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APPENDIX
NOTICE TO EMPLOYEES
Posted by Order of the
National Labor Relations Board

An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law and has
ordered us to post and obey this Notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your behalf

Act together with other employees for your benefit and protection

Choose not to engage in any of these protected activities
After a trial at which we appeared, argued and presented evidence, the National Labor
Relations Board has found that we violated the National Labor Relations Act and has directed
us to post this notice to employees in both English and Spanish and to abide by its terms.
Accordingly, we give our employees the following assurances:

WE WILL NOT do anything that interferes with these rights.

WE WILL NOT fail to schedule you for you regularly scheduled shifts because you engage in
union or other protected-concerted activities.

WE WILL NOT interrogate you about your union and other protected-concerted activities.
WE WILL NOT engage in surveillance of your union or other protected-concerted activities.

WE WILL NOT threaten you with removing you from your regularly scheduled shifts if you
engage in protected-concerted activity.

WE WILL NOT make changes to your terms and conditions of employment without prior notice
to the Union in order to permit the Union to bargain with us about those changes.

WE WILL NOT deal directly with bargaining unit employees.

WE WILL NOT refuse to furnish information requested by the Union that is relevant and
necessary to the Union’s performance of its duties as your collective-bargaining representative.
WE WILL NOT in any like or related manner restrain or coerce you in the exercise of the rights

guaranteed to you by Section 7 of the National Labor Relations Act.

WE WILL make whole Hau Dao for any loss of wages and benefits, with interest, that she
suffered as a result of our failure to schedule her.



WE WILL remove from our files any reference to the unlawful refusal to schedule Hau Dao and
WE WILL NOT make reference to the refusal to schedule Hao Dao in response to any inquiry
from any employer, employment agency, unemployment insurance office, or reference seeker
and we will not use the permanently removed material against you.

WE WILL upon request from the Union rescind any changes we made in your terms and
conditions of employment after March 2005, including the changes to sick leave and attendance
policy, assignment of scheduling duties to ICU charge Nurses and installation of surveillance
cameras.

FREMONT-RIDEOUT HEALTH GROUP d/b/a
FREMONT MEDICAL CENTER and RIDEOUT
MEMORIAL HOSPITAL and THE FREMONT-
RIDEOUT HEALTH GROUP d/b/a FREMONT-
RIDEOUT HOME HEALTH

(Employer)

Dated By

(Representative) (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to
enforce the National Labor Relations Act. It conducts secret-ballot elections to determine
whether employees want union representation and it investigates and remedies unfair labor
practices by employers and unions. To find out more about your rights under the Act and how
to file a charge or election petition, you may speak confidentially to any agent with the Board’s
Phoenix, Arizona Regional office set forth below. You may also obtain information from the
Board’s website: www.nlrb.gov.

901 Market Street, Suite 400, San Francisco, California 94103-1735
(415) 356-5130, Hours: 8:30 a.m. to 5:00 p.m.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE

THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF
POSTING AND MUST NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER
MATERIAL. ANY QUESTIONS CONCERNING THIS NOTICE OR COMPLIANCE WITH ITS
PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE’S COMPLIANCE
OFFICER, (415) 356-5183.

THIS NOTICE AND THE DECISION IN THIS MATTER ARE PUBLIC RECORDS

Any interested individual who wishes to request a copy of this Notice or a complete copy of the
Decision of which this Notice is a part may do so by contacting the Board’s Offices at the
address and telephone number appearing immediately above. The final decision and this notice
are available in either English or Spanish.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
DIVISION OF JUDGES
SAN FRANCISCO BRANCH OFFICE

THE FREMONT-RIDEOUT HEALTH GROUP
d/b/a FREMONT MEDICAL CENTER AND
RIDEOUT MEMORIAL HOSPITAL

THE FREMONT-RIDEOUT HEALTH GROUP
d/b/a FREMONT-RIDEOUT HOME HEALTH

and Cases 20-CA-33521
20-CA-33649

CALIFORNIA NURSES ASSOCIATION, 20-CA-33801
AFL-CIO 20-CA-34017
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